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Commonwealth  of  Massachusetts 


Executive  Office  of 
Communities  and  Development 

Office  of  fhe  Secretary 

lOO  Cambridge  Street    Room  1404    Boston,  Massachusetts  02202    (617)727-7765 


Michael  S  Dukakis.  Governor 
William  G  f  Ivnn.  Seoetaiy 


Dear  Port  Carcnunity  Leaders: 

The  Department  of  Comnunity  Affairs  is  pleased  to  take  the 
opportunity  presented  by  the  Governor's  Conference  on  Port  Develop- 
ment to  make  this  booklet  available  to  you.  It  is  one  of  four 
(Small  Harbor  Administration,  Zoning  for  a  Harbor  Area,  Regulation 
of  Massachusetts'  Harbors,  and  Fishing  Cooperatives)  specially 
prepared  for  the  Governor's  Conference.  Each  of  these  booklets 
addresses  a  critical  harbor  development  issue  and  should  provide 
insights  to  local  officials  and  citizens  on  how  to  deal  with 
problems  in  those  areas. 

The  booklets  are  chapter  excerpts  from  a  comprehensive  report 
prepared  by  DCA  entitled  Planning  and  Developing  Small  Harbor  Areas. 
The  full  report  addresses  critical  harbor  development  issues  on  a 
specific  and  general  basis,  drawing  on  the  practical  examples 
presented  by  the  Newburyport/Salisbury  harbor  area. 

If  you  have  any  questions  or  comments  concerning  the  contents, 
please  feel  free  to  call  me  or  my  staff  and  we  will  do  whatever  we 
can  to  help  in  this  vital  area  of  the  Commonwealth's  development. 

Sincerely, 


William  G.  Flynn 
Secretary 
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the  Housing  Act  of  1954,  as  amended. 


INTRDDUCTION 


This  booklet  is  an  excerpt  from  a  Department  of  Community  Affairs 
publication  entitled  Planning  and  Developing  Small  Harbor  Areas,  a  com- 
prehensive report  on  community  development  of  small  harbor  resources. 
The  report  is  designed  as  a  guide  to  help  the  State's  coastal  communities 
capitalize  en  the  potential  economic  development  of  the  fishing  industry 
resulting  from  the  enactment  of  the  200-mile  off-shore  fishing  limit, 
and  to  improve  other  economic  potentials  such  as  recreation,  tourism, 
and  commercial  and  industrial  revival. 

This  is  an  important  resource  for  Massachusetts  since  there  are 
nearly  90  communities  on  or  near  the  coast,  over  60  of  which  have 
identifiable  ports  or  harbors.  The  Massachusetts  Coastal  Zone  Manage- 
ment Program  (1)  describes  a  port  as  having  a  navigable  channel  of  20  feet 
or  more;  adjacent  land  zoned  for  marine  or  industrial  use;  road  and  rail 
links;  land  separated  from  residential  and  commercial  uses;  and  several 
other  attributes.  CZM  defines  centers  of  marine  activity  without  one  or 
more  of  these  characteristics  as  harbors.  Clearly  this  latter  definition 
encompasses  nearly  all  of  the  centers  of  marine  activity  along  the  Mass- 
achusetts coast.  For  the  purposes  of  this  booklet,  a  small  harbor  is 
one  which  serves  primarily  recreational  boats,  ferries,  party  boats, 
charter  boats,  excursion  boats,  and  liveries.  Small  harbors  support  little 
or  no  waterborne  commerce,  but  most  harbors  have  at  least  some  fishing 
activity. 

Small  harbors  should  have  a  variety  of  goods  and  services  to  adequately 


7T)  Massachusetts  Coastal  Zone  Management  Program, 

Massachusetts  Executive  Office  of  Environmental  Affairs,  July,  1977. 


serve  the  recreational  boating  public,  varying  from  the  obvious  launch/ 
haulout  facilities,  moorings,  fuel,  ice,  and  marine  hardware  to  the  less 
obvious  and  less  essential  shoreside  power,  hull  repair  capability,  or 
shoreside  hotels  or  motels.  The  number  of  additional  services  required 
to  support  a  small  harbor  commercial  fleet  is  quite  small  and  many  of  those 
additional  services  can  be,  and  are,  jury-rigged  in  one  way  or  another.  The 
most  important  of  these  additional  "services  are  diesel  fuel,  large  quantities 
of  broken  ice,  a  dedicated  unloading  dock  with  a  weighing  and  sorting  area, 
cold  storage,  trucking,  and  some  mechanism  for  selling  the  catch. 

Small  harbor  commercial  fishing  activities  in  Massachusetts  have  had  a 
low  profile  and  relatively  poor  access  to  public  resources  and  assistance 
on  two  levels.  Locally,  small  harbor  commercial  fishing  is  viewed  as  a 
secondary  function  of  the  harbor  and  is  frequently  overlooked  in  harbor 
development  activities  in  favor  of  the  more  visible  recreational  and 
aesthetic  aspects  of  the  harbor.  On  a  state  or  regional  level,  any  one  small 
harbor  is  accurately  viewed  as  insignificant,  in  terms  of  commercial  fishing, 
when  compared  to  Boston,  New  Bedford  or  Gloucester.  It  is  a  paradox,  however, 
that  commercial  fishing  activities  may  be  one  of  the  most  economically  im- 
portant industries  in  a  small  harbor  community.  Statewide,  the  small  harbors 
of  Massachusetts,  taken  in  aggregate,  may  equal  or  exceed  the  fish  landings 
of  Boston  or  New  Bedford. 

There  are  many  generic  types  of  developments  that  could  be  used  to 
improve  a  small  harbor,  and  the  funding  and  initiative  for  them  may  be  entirely 
private,  entirely  public,  or  a  combination  of  the  two.  Specific  developments 
will  of  course  depend  on  the  problems  and  resources  of  the  harbor  in  question. 
Perhaps  the  most  desirable  types  of  development  to  most  small  harbor  communities 
involve  the  harbor  entrance  and  the  navigational  channel.  These  desired 
developments  range  from  channel-maintenance  dredging  or  channel  marking  to  very 
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anibitious  constructions  of  jetties  or  other  structures  for  major  harbor 
entrance  improvements,  but  all  require  funding  and  implementation  by  the 
Corps  of  Engineers.  Basin  inprovements  are  usually  undertaken  by  public 
agencies,  though  not  exclusively  or  necessarily  by  the  Corps  of  Engineers. 
Dredging,  perimeter  stabilization,  and  wave  attenuators  are  the  usual  types 
of  basin  improvements ,  but  the  construction  of  load  bearing  bulkheads  or 
seawalls  can  also  be  viewed  as  a  basin  improvement. 

Community  interests  at  present  seem  to  be  heavily  influenced  by  the 
desire  for  conservation  of  waterfront  land  for  public  use  and  access  and 
preservation  of  environment.  Many  types  of  waterfront  developments  are 
likely  to  win  public  acceptance  because  they  are  in  essence  a  restoration 
of  unused  waterfront  to  historical  uses. 

Any  small  harbor  development  plan  will  impact  a  number  of  different 
interest  groups  within  the  community.  These  groups  are  likely  to  be  more 
visible  and  contentious  than  the  same  groups  might  be  in  a  larger  port  city, 
and  the  nature  of  small  community  government  is  likely  to  bring  them  in 
fairly  close  contact  with  community  leaders.  Recognizing  this,  it  would 
be  advisable  for  local  officials  to  review  each  proposed  development  at 
its  earliest  stages  for  its  impacts  on  the  various  pressure  groups  and  to 
search  for  ways  to  avoid  conflicts  among  them.  Commercial  fishermen  have 
a  direct  economic  interest  in  many  harbor  plans  and  will  wish  to  be  heard. 
Shellfish  harvesters  also  have  a  direct  economic  interest,  particularly 
in  any  plans  that  affect  water  quality  or  that  might  otherwise  impact 
the  intertidal  flats  in  the  harbor.  Party  and  charter  boat  operators  share 
many  of  the  concerns  of  commercial  fishermen  but,  on  balance,  their  interests 
will  usually  be  more  closely  allied  with  sports  or  recreational  fishermen. 
Marinas  have  a  very  strong  interest  in  harbor  developments,  particularly 
those  that  involve  public  funding  and/or  operation  of  facilities  that  are 


essentially  in  competition  with  the  private  section  marinas.  There 
are  also  many  other  water-related  businesses  that  operate  on  or  near  the 
waterfront,  bait  and  tackle  shops  are  one  example,  but  their  interest 
is  likely  to  be  more  peripheral  than  marinas.  Almost  any  development 
helps  them,  and  the  probability  of  competition  from  the  public  section 
is  almost  nil. 

It  is  hoped  that  this  booklet  will  be  of  use  to  you  as  your  community 
considers  and  undertakes  development  of  its  harbor  area. 


CHAPTER  XII:  REGULATION  OF  MASSACHUSETTS '  HARBORS 
HARBORS 

XII.  1  General 

Authority  over  Massachusetts'  harbors  rests  at  all  three 
levels  of  government;   federal,  state  and  local.   Traditionally, 
the  United  States  Coast  Guard  and  the  U.S.  Army  Corps  of  En- 
gineers have  been  the  primary  agencies  at  the  federal  level 
which  have  held  authority  over  harbor  waters,  the  Coast  Guard 
having  as  its  primary  concern  navigational  safety  while  the 
Corps  of  Engineers  focused  on  structural  alterations  and  dred- 
ging in  harbor  areas.   This  is  not  meant  to  imply  that  these 
agencies  and  others  discussed  are  restricted  to  harbor  areas 
but  only,  for  the  purposes  of  this  study,  to  indicate  their 
relationship  to  harbor  waters  and  associated  activity.   The 
National  Oceanic  and  Atmospheric  Administration  (NOAA)  of  the 
U.S.  Department  of  Commerce  through  the  Coastal  Zone  Management 
Act  of  1972  has  been  mandated  a  key  role  in  establishing  guide- 
lines for  the  future  of  the  United  States'  coastal  areas  and 
thus  is  the  third  federal  body  with  authority  that  can  have  an 
impact  upon  Massachusetts'  harbors.   Since  the  development  of 
Coastal  Zone  Management  plans  has  been  delegated  to  the  states, 
further  description  of  the  Coastal  Zone  Management  Program  will 
be  undertaken  with  the  appropriate  state  agency  later  in  this 
chapter. 

The  Commonwealth  of  Massachusetts  maintains  authority  over 
its  harbors  through  several  agencies,  though  they  are  consoli- 
dated within  three  secretariats:   Executive  Office  of  Environ- 
mental Affairs,  Executive  Office  of  Human  Affairs  (Department 
of  Public  Health),  and  the  Executive  Office  of  Public  Safety. 
Their  responsibility  extends  to  such  areas  as  health,  safety, 
access,  marine  vehicle  registration,  navigational  and  structural 
regulation,  construction  and  maintenance,  and  pollution  abatement 

The  Executive  Office  of  Environmental  Affairs  maintains  the 
overwhelming  responsibility  for  harbor  waters  and  related  activi- 
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ties  through  the  Department  of  Environmental  Engineering; 
the  Department  of  Fisheries,  Wildlife  and  Recreational  Vehi- 
cles, and  the  Office  of  Coastal  Zone  Management.   The  remainder 
of  state  involvement  in  these  marine  and  harbor  areas  rests 
with  the  Department  of  Public  Health  and  the  Department  of 
Public  Safety  of  the  Executive  Offices  noted  above. 

Massachusetts  municipalities  also  have  the  responsibility 
and  the  authority  to  control , and  regulate  marine  activities 
within  their  harbors  and  coastal  waters.   The  principal  agent 
at  the  local  level  for  regulating  and  overseeing  marine  activi- 
ty is  normally  the  harbormaster;  however,  other  authority  over 
coastal  waters  within  local  jurisdiction  can  be  vested  in  shell- 
fish wardens  and  harbor  patrol  officers  and  the  municipal  police 
department.   Local  ordinances  and  by-laws  may  also  be  used  to 
broaden  local  control  over  coastal  activity  in  areas  not  in  con- 
flict with  either  state  or  Federal  authority.   The  Conservation 
Commission,  a  local  appointive  body,  possess  authority  over 
actions  affecting  wetlands,  including  tidal  marshes  and  flats. 
Figure  XII. 1  indicates  the  governmental  agency  responsibility 
over  harbor  areas  at  all  three  levels  of  government. 

XI 1 . 2   State  Agencies 

2 . 1  Executive  Office  of  Environmental  Affairs 

2.1.1  Department  of  Fisheries,  Wildlife  and  Recreational 
Vehicles 

The  Department  of  Fisheries,  Wildlife  and  Recreational 
Vehicles  of  the  Executive  Office  of  Environmental  Affairs 
has  within  it  the  Division  of  Marine  Fisheries,  the  Divi- 
sion of  Marine  and  Recreational  Vehicles,  and  the  Public 
Access  Board,  each  of  which  possess  authority  over  certain 
aspects  of  Massachusetts  harbors. 

a.  Division  of  Marine  Fisheries 

The  Division  of  Marine  Fisheries  is  responsi- 
ble for  administering  Chapter  130  of  the  Massachu- 
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setts  General  Laws.   Its  authority  extends  to  the 
regulation,  permitting  and  licensing  of  fishery 
activity  and  the  review  of  certain  local  activity 
authorized  by  Chapter  130.   The  Director  of  the 
Division  of  Marine  Fisheries  is  authorized  to  aid 
in  the  promotion  and  development  of  the  commercial 
fishing  industry;  investigate  improved  methods  of 
marketing  and  distributing  commercial  fish  products; 
and  to  establish  standards  and  design  labels  for 
the  identification  of  commercial  fish  products  pro- 
cessed, prepared  or  packed  for  distribution  and 
for  retail  sales . 

The  Division  has  responsibility  for  the  adop- 
tion, amendment  and  repeal  of  rules  and  regulations 
regarding  (1)  manner  of  taking  fish,  (2)  legal  size 
limits,  (3)  seasons  and  hours  during  which  fish 
must  be  taken,  (4)  numbers  and  quantities  of  fish 
which  may  be  taken,  (5)  the  opening  and  closing  of 

areas  within  coastal  waters  to  the  taking  of  any 

2 
and  all  types  of  fish. 

The  Director: 

(1)  may  take  actions  that  provide  for  the  passage 
of  salt  water  fish  into  fresh  water  to  spawn.  •* 

(2)  shall  assist  and  cooperate  with  coastal  cities 
and  towns  for  the  purpose  of  increasing  the 
supply  of  shell  fish. ^ 

(3)  shall  devise  a  system  of  statistical  informa- 
tion useful  to  the  marine  fish  industries  of 
the  Commonwealth  and  shall  compile  information 
obtained  within  it. 

(4)  shall  receive  annually  the  number  of  pounds 
and  the  value  of  each  kind  of  edible  fish 
caught  from  owners  of  boats  and  fishing  gear. 


1.  M.G.L.  C.  130,  S.  17        4.   M.G.L.  C.  130,  S.  20 

2.  M.G.L.  C.  130,  S.  17A       5.   M.G.L.  C.  130,  S.  21 

3.  M.G.L.  C.  130,  S.  19        6.   M.G.L.  C.  130,  S.  33 


266 


(5)  is  responsible  for  issuing  a  permit  for  fish- 
ing or  the  taking  of  lobsters  and  edible 
crabs  in  coastal  waters . 7 

(6)  shall  not  issue  more  than  1300  commercial 
fishermen  permits  for  the  taking  of  lobsters 
in  coastal  waters  annually. 8 

(7)  may  grant  or  revoke  written  permits  for  the 
digging  or  taking  of  shellfish  from  an  area 
determined  to  be  contaminated. 9 

(8)  shall  promulgate  rules  and  regulations  rela- 
tive to  all  permits  issued  under  Chapter  130.  ° 

Police  officers  of  cities  and  towns  bordering  on 
coastal  waters  which  have  accepted  the  provisions 
of  Chapter  130,  S.  8A,  shall  have  certain  authority 
granted  to  natural  resources  officers.   These  same 
cities  and  towns  which  border  coastal  waters  may 
authorize  any  person  to  construct  weirs,  pound 
nets  or  fish  traps  but  not  without  the  approval  of 
the  Director  of  Marine  Fisheries .  *■*-     Cities  and 
towns  shall  appoint  shellfish  constables  who  shall 
initiate,  promote  and  manage  shellfish  in  the  city 
or  town  and  enforce  all  statutes,  ordinances,  by- 
laws, rules  and  regulations  relative  to  shellfish 
in  such  city  or  town. 12  These  communities  may  con- 
trol, regulate  or  prohibit  the  taking  of  eels  and 
any  or  all  kinds  of  shellfish  and  seaworms  within 
their  geographical  jurisdiction  and  may  make  regu- 
lations  not  contrary  to  law. 

The  Commissioner  of  the  Department  of 
Fisheries,  Wildlife,  and  Recreational  Vehicles  may 
construct  and  operate  shellfish  purification  plants 
for  the  treatment  of  shellfish  taken  from  areas 
determined  to  be  contaminated,    while  the  Director 


7.  M.G.L.  C.  130,  S.  38 

8.  M.G.L.  C.  130,  S.  38B 

9.  M.G.L.  C.  130,  S.  75 
10.  M.G.L.  C.  130,  S.  80 


11. 

M.G.L. 

C. 

130, 

S. 

29 

12. 

M.G.L. 

C. 

130, 

S. 

98 

13. 

M.G.L. 

C. 

130, 

S. 

52 

14. 

M.G.L. 

C. 

130, 

S. 

76 
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is  authorized  and  directed  to  study  methods  for 
treatement  or  purification  of  shellfish  taken 
from  such  areas . 

Section  80  of  Chapter  130,  M.G.L.,  requires 
permits  for  the  taking  of  fish  for  commercial  pur- 
poses; a  person  shall  not  for  commercial  purposes 
acquire,  handle,  store,  distribute,  process,  fillet, 
or  ship  or  sell  raw  fish  in  bulk  or  for  resale 
without  first  obtaining  a  wholesale  dealer  permit. 
A  person  shall  not  sell  raw  fish  at  retail  without 
a  retail  dealer  permit. 

b .  Division  of  Marine  and  Recreational  Vehicles 

The  Division  of  Marine  and  Recreational  Vehi- 
cles receives  authority  from  Chapter  90B  of  the 
Massachusetts  General  Laws.   Its  authority  with 
respect  to  harbor  and  coastal  waters  includes  regu- 
latory jurisdiction  over  motorboats .   The  Director 
of  the  Division  of  Marine  and  Recreational  Vehicles 
is  authorized  to  make  rules  and  regulations  not 
contrary  to  laws  of  the  Commonwealth  or  the  United 
States    and  to  administer  and  enforce  the  provi- 
sions of  Chapter  90B.18  However,  enforcement  of 
the  law  may  be  extended  to  authorized  agents  of 
the  Director,  harbor  masters  and  assistant  harbor 
masters,  harbor  patrol  officers,  enforcement  offi- 
cers of  the  Department  of  Natural  Resources,  fish 
and  game  wardens,  state  police,  and  by  town  and 

MDC  police  assigned  to  patrol  waters  of  the  Com- 

19 
monwealth . 

Cities  and  towns  may  regulate  motorboat  acti- 
vity if  not  contrary  to  Chapter  90B  or  its  rules 

20 
and  regulations ,    though  the  Director  of  the 


15.  M.G.L.  C.  130,  S.  20         18.   M.G.L.  C.  90B,  S.  11 

16.  M.G.L.  C.  130,  S.  80         19.   M.G.L.  C.  90B,  S.  12 

17.  M.G.L.  C.  90B,  S.  11         20.   M.G.L.  C.  90B,  S.  15 
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Division  of  Marine  and  Recreational  Vehi- 
cles may  approve  or  disapprove  any  ordinance 

or  bylaw  of  any  city  or  town  which  regulates 

21 
the  operation  of  such  vessels. 

All  motorboats  of  five  horsepower  or 

more  operating  on  the  waters  of  the  Common- 

22 
wealth  must  be  registered.    Monies  received 

by  the  Commonwealth  from  fees  shall  be  cre- 
dited to  the  Recreational  Boating  Fund  for 
payments  of  the  administration  and  enforce- 
ment expenses  of  the  Division;  conducting 
programs  of  boating  safety  education;  con- 
struction of  access  to  water  areas,  including 
land  parking  areas,  roads,  launching  ramps 
and  docks;  and  for  reimbursement  to  cities 
and  towns  for  undertaking  the  above-mentioned 
projects  .  ^3 

Public  Access  Board 

The  Public  Access  Board  is  yet  another 
agency  of  the  Department  of  Fisheries,  Wild- 
life and  Recreational  Vehicles.   The  compo- 
sition of  the  Board,  however,  reaches  outside 
the  Department  and  consists  of  the  Directors 
of  the  Division  of  Fisheries  and  Wildlife; 
Division  of  Marine  and  Recreational  Vehicles; 
Division  of  Marine  Fisheries;  Division  of 
Forests  and  Parks;  and  the  Deputy  Chief  En- 
gineer of  the  Division  of  Waterways.   Section 
17A  of  Chapter  21  of  the  Massachusetts  General 
Laws  allows  the  Public  Access  Board  to  desig- 
nate locations  of  public  access  to  great  ponds 


21.  M.G.L.  C.  90B,  S.  11  23.   M.G.L.  C.  90B,  S.  16 

22.  M.G.L.  C.  90B,  S.  2 
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and  other  waters  of  the  Commonwealth.   The 
Department  of  Fisheries,  Wildlife  and  Recrea- 
tional Vehicles  may  construct  such  roads, 
parking  areas,  docks,  ramps,  trails,  shel- 
ters, comfort  stations,  and  related  facili- 

9  / 

ties  as  may  be  designated. 

2.1.2   Department  of  Environmental  Quality  Engineering 

The  Department  of  Environmental  Quality  Engineering 
has  within  its  jurisdiction  two  agencies  with  responsibi- 
lity for  and  authority  over  coastal  waters  and  harbor 
areas .   They  are  the  Division  of  Water  Pollution  Control 
and  the  Division  of  Land  and  Water  Use.   The  Division  of 
Land  and  Water  Use  was  recently  created  by  an  administra- 
tive act  and  includes  among  other  powers  and  authority 
the  Division  of  Waterways.   The  Department  of  Environ- 
mental Quality  Engineering  for  the  purposes  of  this  dis- 
cussion has  jurisdiction  over  water  pollution  prevention, 
control  and  abatement;  waterways  management  with  respect 
to  navigation,  commerce  and  related  activities;  and  the 
testing  of  shellfish  for  pollution  and  contamination. 

a.  Division  of  Land  and  Water  Use 

The  Division  of  Land  and  Water  Use,  through 
its  waterways  authority,  is  responsible  for  ad- 
ministering Chapter  91  of  the  Massachusetts  General 
Laws.   The  Division,  through  delegated  authority 
of  the  Department  of  Environmental  Quality  En- 
gineering, has  the  following  authority  and  respon- 
sibilities : 

(1)  The  charge  of  the  lands,  rights  in  lands, 
flats ,  shores  and  rights  in  tidewaters  be- 
longing to  the  Commonwealth . 25 

(2)  The  right  to  take  by  eminent  domain  or  acquire 
by  purchase  or  otherwise,  and  hold  such  real 


24.   M.G.L.  C.  21,  S.  17A        25.   M.G.L.  C.  91,  S.  5 
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property  and  such  rights  and  easements  there- 
in for  the  purpose  of  constructing  or  utili- 
zing of  piers  and  in  connection  therewith, 
highways,  waterways,  railroad  connections, 
storage  yards  and  sites  for  warehouses  and 
industrial  establishments,  and  may  lay  out 
and  build  thereon. . .  such  piers,  with  build- 
ings and  appurtenances,  docks,  highways, 
waterways,  railroad  connections,  storage 
yards  and  public  warehouses  as  is  deemed 
desirable . 26 

(3)  The  right  to  adopt  a  program  of  construction 
of  piers  and  other  waterfront  terminal  facili- 
ties at  any  port  of  the  Commonwealth. 27 

(4)  The  general  care  and  supervision  of  the  har- 
bors and  tidewaters  within  the  Commonwealth, 
of  the  flats  and  lands  flowed  thereby  in 
order  to  prevent  and  remove  unauthorized  en- 
croachments and  causes  of  every  kind  which 
may  interfere  with  the  navigation  of  such 
harbors,  injure  their  channels  or  cause  a 
reduction  of  their  tidewaters . 28 

(5)  The  undertaking  of  such  construction  and  work 
for  the  improvement,  development,  maintenance 
and  protection  of  tidal  and  non- tidal  rivers 
and  streams,  great  ponds,  harbors,  tidewaters, 
foreshores,  and  shores  along  a  beach. 29 

(6)  The  right  to  license  and  prescribe  terms  for 
construction  or  extension  of  a  wharf,  pier, 
dam,  seawall,  road,  bridge,  or  other  struc- 
ture or  for  the  filling  of  land  or  flats,  or 
the  driving  of  piles  in  or  over  tide  water. 30 

(7)  The  right  to  prescribe  lines  in  any  harbor  of 
the  Commonwealth. 31 


(8) 


The  removal  or  right  to  have  removed  any  wharf 
or  pier  located  in  the  tidewaters  or  tide 
lands  of  the  Commonwealth,  which  in  the  opinion 
of  the  Department  is  dilapidated,  unsafe,  a 
menace  to  navigation. .. 32 


26.  M.G.L.  C.  91,  S.  5 

27.  M.G.L.  C.  91,  S.  9A 

28.  M.G.L.  C.  91,  S.  10 

29.  M.G.L.  C.  91,  S.  11 
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(9)   The  supervision  of  the  transportation  and 

dumping  of  all  material  dredged  in  the  tide 
waters  of  the  Commonwealth,  or  any  other  ma- 
terial which  may  be  placed  in  scows  or  boats 
to  be  transported  and  dumped  in  the  tide 
water. 33 

The  harbormaster  of  a  city  or  town  or  whosoever  is 
so  empowered  by  a  city  or  town  may  authorize  by 
permit  the  mooring  on  a  temporary  basis  of  floats 
or  rafts  held  by  anchors  or,  bottom  moorings... 
upon  such  terms,  conditions  and  restrictions  as  he 
shall  deem  necessary.   Any  person  aggrieved  by  a 
refusal  to  permit  such  temporary  mooring  may  appeal 
to  the  Division,  though  any  actions  by  a  harbor 
master  or  the  Division  are  subject  to  applicable 
laws  administered  by  the  Division  of  Motorboats 
(the  Division  of  Marine  and  Recreational  Vehicles) , 
the  Division  of  Marine  Fisheries,  the  U.S.  Coast 
Guard,  and  the  U.S.  Corps  of  Engineers .  34 

Chapter  91  provides  for  a  Harbors  and  Inland 
Waters  Maintenance  Fund  the  monies  of  which  shall 
be  appropriated  for  the  purpose  of  continuous 
maintenance,  dredging  and  cleaning  of  the  harbors 

by  the  Division  in  order  to  protect  the  wetlands 

35 
of  the  Commonwealth. 

b .  Division  of  Water  Pollution  Control 

Sections  twenty-six  to  fifty-three  of  Chapter 
Twenty-one  of  the  Massachusetts  General  Laws  are 
known  as  the  Massachusetts  Clean  Waters  Act.   The 
provisions  of  this  act  are  the  primary  responsi- 
bility of  the  Division  of  Water  Pollution  Control 
of  the  Department  of  Environmental  Quality  Engineer- 
ing. 


33.  M.G.L.  C.  91,  S.  52  35.   M.G.L.  C.  91,  S.  35 

34.  M.G.L.  C.  91,  S.  10A 
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The  Division  is  mandated  the  duty  and  respon- 
sibility of  enhancing  the  quality  and  value  of 
water  resources  and  establishing  a  program  for 

prevention,  control,  and  abatement  of  water  pollu- 

36 
tion.     Among  the  powers  and  duties  of  the  Divi- 
sion are  the  adoption  of  regulations  requiring 

proper  operation  and  maintenance  of  waste  treat- 

37 
ment  facilities;    conducting  a  continuing  planning 

process  which  will  result  in  plans  for  reducing, 

controlling  and  eliminating  discharges  to  all 

38 

waters  of  the  Commonwealth;  '  adopting,  amending 

or  repealing  rules  and  regulations  which  it  deems 
necessary  for  the  proper  administration  of  the 
laws  relative  to  water  pollution  control  and  to  the 
protection  of  the  quality  and  value  of  water  re- 
sources, including  regulations  to  control  or  pre- 
vent the  discharge  of  sewage,  garbage  or  other 

waste  material  from  watercraft  of  any  type,  in- 

39 
eluding  houseboats;    undertaking  immediately, 

whenever  there  is  spillage,  seepage  or  other  dis- 
charge of  oil  into  any  of  the  waters  of  the  Common- 
wealth or  into  any  off-shore  waters  which  may  re- 
sult in  damage  to  the  waters,  shores  or  natural 
resources  utilized  or  enjoyed  by  the  citizens  of 
the  Commonwealth  to  cause  said  spillage,  seepage 
or  discharge  to  be  contained  and  removed  by  what- 
ever method  it  considers  best. 

The  Director  of  the  Division  is  authorized  to 
order  municipalities  and  other  governmental  units 
to  construct  the  necessary  facilities  in  order  to 
prevent  or  reduce  discharges  to  the  waters  of  the 


Commonwealth 


41 


A  permit  is  required  from  the 


36.  M.G.L. 

37.  M.G.L 

38.  M.G.L 
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C.  21,  S.  27 
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39.  M.G.L.  C.  21,  S.  27 

40.  M.G.L.  C.  21,  S.  27 

41.  M.G.L.  C.  21,  S.  33D 


273 


Director  for  the  discharge  of  pollutants  into 
waters  of  the  Commonwealth  or  the  construction, 
installation,  modification,  operation,  or  main- 
tenance of  an  outlet  for  such  discharge  or  any 
treatment  works . 

No  one  shall  engage  in  the  business  of  col- 
lecting waste  oil  or  shall  dispose  of  waste  oil 
in  any  waters  of  the  Commonwealth,  without  a  per- 
mit from  the  Division.     Every  automobile  ser- 
vice station  and  marina  serving  powered  water- 
craft  shall  install  on  the  premises,  and  maintain, 
waste  oil  retention  facilities,  properly  sheltered 
and  protected  to  prevent  spillage,  seepage  or  dis- 
charge of  the  waste  oil  into  storm  or  sanitary 
sewers  or  into  the  waters  of  the  Commonwealth. 

Finally,  all  marinas  are  required  to  be  li- 
censed by  the  Division  of  Water  Pollution  Control 
and  without  such  license  they  shall  not  be  allowed 
to  operate . 

2.1.3   Office  of  Coastal  Zone  Management 

The  Massachusetts  Office  of  Coastal  Zone  Management 
(CZM)  is  located  in  the  Executive  Office  of  Environmental 
Affairs.   It  has  been  established  under  and  funded  by  the 
Coastal  Zone  Management  Act  of  1972.   The  Act  is  adminis- 
tered by  the  Office  of  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administration  (NOAA) ,  in  the 
U.S.  Department  of  Commerce.   Its  purpose  as  stated  in 
the  CZM  legislation  is  to  develop  and  implement  "manage- 
ment programs  to  achieve  wise  use  of  the  land  and  water 
resources  of  the  coastal  zone  giving  full  consideration 


42.  M.G.L.  C.  21,  S.  43  44.  M.G.L.  C.  21,  S.  52A 

43.  M.D.L.  C.  21,  S.  52  45.  M.G.L.  C.  91,  S.  59B 
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to  ecological,  cultural,  historic,  and  esthetic  values  as 
well  as  to  the  needs  for  economic  development." 

To  aid  in  the  development  of  a  coastal  zone  manage- 
ment plan,  the  Governor  appointed  a  Citizens'  Task  Force 
on  Coastal  Resources.   The  membership  consisted  of  legis- 
lators, cabinet  secretaries,  environmentalists,  utilities 
representatives,  interested  citizens,  commercial  fisher- 
men, businessmen,  sportsmen,  regional  planners,  and  mem- 
bers of  universities.   The  task  force  ultimately  set  forth 
eleven  goals: 

(1)  develop  a  coastal  zone  management  program  which  builds 
upon  the  Commonwealth's  strong  tradition  of  local 
government,  but  which  also  allows  the  state  to  make 
decisions  on  matters  with  far-reaching  impacts  on  the 
coastal  zone,  or  on  the  state  as  a  whole. 

(2)  encourage  commercial,  industrial,  port,  and  energy 
facility  developments  which  are  required  to  meet  the 
Commonwealth's  social  and  economic  needs,  and  to 
locate  such  developments  in  the  areas  which  can  best 
absorb  those  activities  without  damaging  the  coastal 
environment  or  conflicting  with  neighboring  activities 

(3)  improve  public  access  to  coastal  lands  and  waters 
which  are  important  for  recreation  and  leisure  acti- 
vity, and  to  provide  better  opportunities  for  those 
people  now  restricted  or  prevented  from  enjoying  the 
recreational  use  of  coastal  lands  and  waters . 

(4)  protect  coastal  land,  water,  and  living  resources 
of  major  significance  from  pollution  and  overuse, 
and  to  preserve  from  development  areas  of  natural 
productivity  and  areas  prone  to  damage  from  floods 
and  hurricanes. 

(5)  protect  and  preserve  areas  of  valued  coastal  scenic 
character,  especially  those  areas  providing  clear 
unobstructed  views  of  coastal  lands  and  waters. 

(6)  encourage  economic  revitalization  of  urban  coastal 
waterfronts  through  siting  of  facilities,  redevelop- 
ing and  restoring  ports,  and  improving  physical  and 
visual  access  to  urban  waterfronts. 


46.   "Living  By  The  Sea",  Massachusetts  Office  of  Local  Zone 
Management,  p.  5. 
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(7)  protect  coastal  water  supply,  coastal  water  quality, 
and  coastal  air  quality  as  plans  evolve  for  future 
growth  and  development. 

(8)  insure  a  program  that  meets  local  needs  by  placing 
emphasis  on  citizen  and  community  participation  in 
the  evolution  of  a  CZM  plan  and  management  system. 

(9)  plan  for  the  potential  on-shore  and  near-shore  as- 
pects of  Outer  Continental  Shelf  (OCS)  oil  and  gas 
developments  as  a  part  of  the  Commonwealth's  CZM 
program. 

(10)  encourage  orderly  growth  in  developing  areas,  and  to 
encourage  revitalization  and  new  growth  in  urban 
areas  with  growth  potential. 

(11)  develop  a  management  system  sensitive  to  the  Common- 
wealth's fragile  natural  resources,  and  recognizing 
future  economic,  social,  environmental,  aesthetic, 
and  historic  needs.   The  management  system  should 
provide  for  a  careful  review  of  developments  of  re- 
gional importance,  and  provide  mechanisms  to  guide 
future  growth  and  development. 

The  Office  of  Coastal  Zone  Management  is  currently 
in  its  final  year  of  developing  a  plan.   Once  completed 
and  accepted  by  NOAA,  the  states  will  receive  funding  for 
the  implementation  of  their  plans . 

2 . 2   Other  State  Agencies 

Other  agencies  also  exist  at  the  state  and  area-wide 
level  that  possess  authority  over  harbor  activity.   State  agen- 
cies such  as  the  Department  of  Public  Safety  in  the  Executive 
Office  of  Public  Safety  and  the  Department  of  Public  Health  in 
the  Executive  Office  of  Human  Services  for  the  most  part  aug- 
ment the  authority  currently  in  existence  in  agencies  of  the 
Executive  Office  of  Environmental  Affairs.   The  Department  of 
Public  Safety  then  would  be  concerned  with  enforcement  and 
safety  aspects  of  harbor  and  marine  regulation.   The  Department 
of  Public  Health  in  its  responsibility  for  guarding  the  public 
health  maintains  regulatory  authority  over  conditions  such  as 
contaminated  or  polluted  tidal  waters  and  flats  that  endanger 
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the  public  health.   Some  of  the  regulatory  authority  previously 
found  in  the  Department  of  Public  Health's  Sanitary  Code  is  now 
part  of  the  Environmental  Code  administered  by  the  Executive 
Office  of  Environmental  Affairs . 

XII . 3  Regional  and  Local  Agencies 

3 . 1  Regional 

Area-wide  agencies  such  as  the  Metropolitan  District 
Commission  and  the  Massachusetts  Port  Authority  also  possess 
definitive  regulatory  authority  over  harbor  and  marine  activi- 
ties within  their  geographical  area  of  jurisdiction.   Their 
authority  is  unique  and  can  be  found  in  the  statutes  and  regu- 
lations affecting  these  two  agencies . 

3 . 2  Local  Harbor  Masters 

The  principal  agent  at  the  local  level  responsible 
for  harbor  and  marine  activities  is  the  harbor  master.   The 
Office  of  Harbor  Master  is  established  through  state  enabling 
legislation,  Chapter  102  of  the  Massachusetts  General  Laws, 
though  several  municipalities  maintain  harbor-master  authority 
through  special  legislation  which  predates  the  general  enabling 
legislation. 

The  first  harbor  master  position  was  created  in  1847 
by  an  Act  of  the  Massachusetts  General  Court  for  the  City  of 
Boston.   This  legislation  gave  the  Mayor  of  Boston  the  power 
to  appoint  a  harbor  master  who  would  have  the  responsibility 
for  regulating  certain  harbor  activities.   Six  years  later, 
Gloucester  in  1853  had  passed  similar  state  legislation  author- 
izing the  City  to  establish  a  harbor  master's  position.   In 
1876,  Newburyport,  New  Bedford  and  Salem  followed  suit. 

Then  in  1881,  the  Massachusetts  General  Court  passed 
a  general  enabling  law  granting  all  cities  and  towns  similar 
authority  to  appoint  a  harbor  master.   This  statute,  Chapter 
102  of  the  Massachusetts  General  Laws,  remains  to  this  day  and 
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provides  the  harbor  master  with  certain  authority  to  regulate 
the  harbor  area:   (1)  the  anchoring  of  vessels;  (2)  unloading 
of  lumber;  (3)  regulating  the  lower  yards,  topsail  yards,  and 
jib  booms  of  vessels  lying  in  the  harbor  or  at  a  wharf  or  pier; 
(4)  removing  of  vessels  within  the  harbor;  (5)  removing  of 
vessels  occupying  a  berth  at  a  public  wharf  or  pier;  and  (6) 
regulating  and  stationing  all  vessels  in  the  streams  and  chan- 
nels of  the  harbor. 

Though  somewhat  outdated,  Chapter  102  does  establish 
the  position  of  harbor  master  and  provides  certain  authority 
within  the  Office,  more  specifically,  the  power  to  regulate 
the  anchoring  and  movement  of  any  vessels  in  the  harbor.   Chap- 
ters 90B  and  91  of  the  Massachusetts  General  Laws  contribute 
to  the  authority  of  the  harbor  master  by  granting  control  over 

motorboat  activity   and  allowing  for  permits  for  temporary 

49 
moorings  and  floats.     These  statutes  grant  certain  police 

powers  such  that  a  harbor  master  may  arrest  without  a  warrant 
anyone  committing  a  misdemeanor  in  or  upon  any  of  the  rivers, 
harbors,  bays,  or  sounds  of  the  Commonwealth;  board  any  motor- 
boat  and  conduct  an  investigation. 

State  law  doesn't  establish  minimum  professional  or 
experience  qualifications  for  harbor  masters  or  assistant  har- 
bor masters.   The  position  of  harbor  master  is  not  a  tenured 
position  although  some  harbor  masters  are  subject  to  Civil 
Service  law,  such  as  Boston,  or  in  cases  whereby  the  communi- 
ty has  passed  a  special  statute  according  tenure  or  where  the 
town  has  enacted  the  Veteran's  Tenure  Law.   Any  qualifications 
or  standards  may  be  established  by  local  laws.   The  power  of 
appointment  in  all  cases  is  the  right  of  a  Mayor  in  a  city  and 
the  Board  of  Selectmen  in  a  town.   Pay  is  fixed  by  ordinance, 
bylaw,  or  by  vote  of  the  City  Council  or  town  meeting. 


47.  M.G.L.  C.  102,  S.  17-28 

48.  M.G.L.  C.  90B,  S.  12 

49.  M.G.L.  C.  91,   S.  10A 
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The  only  dispute  of  a  harbor  master's  powers  came  up 
in  the  case  of  the  Town  of  Scituate  vs.  Maxwell  (339  Mass.  436) 
The  Court  ruled  that  harbor  masters  have  authority  over  "ves- 
sels" but  not  "structures",  in  this  case  a  marina.   This  holds 
even  if  the  structure  consists  in  part  of  floats.  (See  Figure 
XII. 2  for  a  list  of  harbor-master  communities.) 

3 . 3  Shellfish  Authorities  and  Shellfish  Wardens 

In  each  city  and  town  bordering  on  coastal  waters, 
the  mayor  or  the  selectmen  shall  appoint  a  person,  or  persons, 
qualified  by  training  and  experience  in  the  field  of  shell- 
fishery  management,  as  shellfish  constables  or  deputy  shell- 
fish constables.   Such  shellfish  constables  and  deputies  shall 
be  appointed  for  terms  of  three  years.   They  shall,  subject 
to  the  appointing  authority,  initiate,  promote  and  manage 
shellfisheries  in  such  city  or  town,  and  shall  make  or  cause 
to  be  made,  such  studies  as  may  be  necessary  to  enhance  the 
value  of  such  shellfisheries.   They  shall  enforce  all  statutes, 
ordinance,  bylaws,  rules  and  regulations  relative  to  shellfish 
in  such  city  or  town. 

The  selectmen  of  a  town  bordering  upon  coastal 
waters,  if  so  authorized  by  their  town,  and  the  Board  of  Alder- 
men or  the  City  Council  of  any  city  so  situated  may  control, 
regulate  or  prohibit  the  taking  of  eels  and  any  kinds  of  shell- 
fish and  sea  worms  within  such  cities  and  towns  and  may  make 
any  regulations  not  contrary  to  law  in  regard  to  said  fisheries 
as  they  deem  expedient,  including  the  times,  places,  methods, 

purposes,  uses,  sizes,  quantities  and  other  particulars  of 

51 
such  taking,  and  may  grant  permits  and  establish  fees. 

3 .4  Other  Local  Agencies 

There  also  exist  other  agencies  and  mechanisms  of 
local  government  that  may  be  used  to  control  or  regulate  har- 
bor and  marine  activity.   The  local  board  of  health  through  its 
regulatory  authority  over  health  hazards  and  the  local  conser- 
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vation  commission  with  its  authority  over  wetlands  and  marshes, 
estuaries  and  lands  subject  to  tidal  action  are  examples.   The 
community  itself  can  appoint  harbor  patrol  officers,  designate 
police  officers  or  other  bodies  to  have  police  power  authority 
over  coastal  waters  and  marine  activities.   The  city  or  town 
can  also  pass  ordinances  or  bylaws  not  inconsistent  with  state 
or  federal  law  that  could  further  regulate  harbor  waters  and 
associated  activities.   Many  communities  have  ordinances  or 
bylaws ,  or  have  authorized  regulations  that  provide  the  harbor 
master  with  a  greater  degree  of  authority  over  harbor-related 
activity.   Another  control  mechanism  that  could  be  used  is  that 
of  zoning  the  harbor  area  for  certain  uses  while  restricting  or 
having  by  special  permit  other  uses. 

3 . 5   Harbor  Authority 

Finally,  the  local  community  might  consider  establish- 
ing a  "harbor  authority".   Presently,  this  could  only  be  possi- 
ble through  a  special  act  of  the  General  Court,  but  with  the 
home  rule  doctrine  it  could  receive  general  approval  and  speedy 
passage  providing  its  provisions  were  considered  positive  and 
ones  that  would  not  be  inconsistent  with  Coastal  Zone  Manage- 
ment Plans  and  traditional  values  of  the  general  well-being  of 
the  residents  of  the  Commonwealth.   A  weaker  but  potentially 
effective  variation  of  this  would  be  a  harbor  department  or 
harbor  commission  undertaken  solely  by  local  initiative.   Any 
of  the  above  mechanisms  would  provide  a  focus  of  harbor  activi- 
ties and  would  likely  result  in  a  more  effective  and  efficient 
system  of  management  over  marine  resources  and  commercial, 
recreational  and  tourist  activity.   The  question  of  harbor  au- 
thorities in  small  communities  and  other  possible  means  of 
more  formally  administering  small  harbors  will  be  discussed 
in  some  detail  in  the  next  chapter  of  this  volume. 
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FIGURE  XII. 2 
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